
 
 

 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE ::::: BILASIPARA 

Present:-    Shri J. Borah, AJS 

Additional Sessions Judge,  

Bilasipara. 

 

Criminal Appeal Case No- 18 of 2018 

 

                                    Eunus Rahman 

                                   …… accused/appellant 

        -Vs- 

         State of Assam 

           ……. respondent 

Date of hearing  :-  18-09-2019    

Date of Judgment  :- 24-09-2019 

Advocates Appeared:  

For the appellant  :-  Mr. A.M. Sarkar,  

           Ld. Advocate for the defence. 

For the respondent  :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam  

 

J U D G M E N T 

1. This Criminal Appeal is u/s. 374 (3) of the Code of Criminal 

Procedure, Cr.P.C in short, preferred by the appellant Eunus Rahman, 

hereinafter referred to appellant, against the judgment and order passed in 

GR case no. 14/2009 by Ld. Sub-Divisional Judicial Magistrate (M), Bilasipara 

convicting and sentencing the accused appellant R.I for 1 (one) year and 6 

(six) months with fine Rs. 5000/- (five thousand) in default of fine R.I for 

another period of 4 months u/s 380 I.P.C. 
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2. The appellant’s case, in brief, is that on the basis of the ejahar filed 

by the informant Jaganath Barman with the Bilasipara police station, a police 

case was registered as Bilasipara police station case no. 264/09 u/s 380 

I.P.C. The Bilasipara police station investigated the case and having found 

prima facie under section 380 Indian Penal Code, I.P.C in short, against the 

accused Eunus Rahman, laid the charge sheet before the court for trial. The 

case was registered as GR case no. 14/09. The case was tried by the court 

of Sub-Divisional Judicial Magistrate (M), Bilasipara. The court of Sub-

Divisional Judicial Magistrate (M), Bilasipara, SDJM (M), Bilasipara in short, 

recorded the evidence of the witnesses and also heard argument. At the end 

of trial, the court of SDJM(M), Bilasipara found the appellant/accused guilty 

u/s 380 I.P.C. Accordingly the appellant was convicted and sentenced R.I for 

1 (one) year and 6 (six) months with fine Rs. 5000/- (five thousand) in 

default of fine R.I for another period of 4 months u/s 380 I.P.C. 

3. The appellant was aggrieved with the judgment and order. The trial 

court did not appreciate the evidence adduced by the prosecution witnesses 

properly. There is no evidence adduced by the prosecution witness to see 

the occurrence. The prosecution evidence is imbibed with many 

discrepancies and contradictions. The trial court erred both in law and fact. 

The appellant is not liable to be convicted rather entitled to acquit. The 

judgment and order passed by Ld. SDJM(M), Bilasipara is not free from 

doubt and accordingly, it is liable to be set aside. 

4. Heard argument for both sides. 

5. The prosecution case, in brief, is that Jaganath Barman lodged an 

ejahar with the Bilasipara police station informing that one of his bullock cow 

had been stolen by some offenders from his cowshed at night. He got to 

know about theft of his cow in the morning. The said stolen cow with the 

thief were caught at village Bholargaon by the villagers and handed over to 

the police. The Bilasipara police station received the ejahar and registered as 

Bilasipara police station case no. 264/09 u/s 380 I.P.C. The case was 

investigated and having found prima facie u/s 380 I.P.C against the accused 

Eunus Rahman, laid the charge sheet before the court.  

6. The case was tried by the court of the SDJM (M), Bilasipara. Charge 

was framed u/s 380 I.P.C. The charge was read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried. The 
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prosecution examined six witnesses in order to bring the charge against the 

accused. The accused was examined u/s 313 Cr.P.C where he denied all 

allegations levelled against him in the evidence adduced by the prosecution 

witnesses and also declined to adduce evidence in defence. At the end of 

trial, the trial court heard argument for both sides and delivered judgment 

and order. The accused was found guilty u/s 380 I.P.C. The accused was 

convicted and sentenced R.I for 1 (one) year and 6 (six) months with fine 

Rs. 5000/- in default of fine R.I for another period for 4 (four) months u/s 

380 I.P.C 

7. The appellant was aggrieved with the judgment and order of the trial 

court.  

  Hence this appeal is.  

8.  Perusal of the case record shows that P.W-1 Jaganath Barman is the 

informant. P.W-2 Samsuddin Seikh, P.W-3 Opial Rahman and P.W-4 Kaboj 

Ali are seizure witnesses. P.W-5 Sahinur Seikh is the independent witness. 

P.W-6 Sailendra Kr. Baruah is the investigating officer.   

9. The vital thing to be decided whether there was theft of bullock cow 

at the house of Jaganath Barman. 

  P.W-1 Jaganath Barman is the prime witness in this regard. 

  P.W-1 Jaganath Barman has stated in his evidence that the 

occurrence took place 7 (seven) years ago (from the date of adducing his 

evidence on 08-08-2016). He had two bullocks. On the day of occurrence, he 

found in the morning that one of the bullocks was not in the cowshed. He 

got an information from a person that one thief was caught in the village 

Bholargaon. He instantly went to village Bholargaon. He found his cow in the 

custody of the villagers. But he did not see the thief. He saw the thief at the 

police station. Accordingly, he lodged the ejahar, Ext-1.  

  In his cross P.W-1 has stated that he failed to recollect the date of 

occurrence. He did not know who had committed the theft. He did not write 

the ejahar, as he is an illiterate man. He denied that the accused person did 

not commit theft of his bullock. 

10.  Thus, the evidence of P.W-1 Jaganath Barman shows that he had 

two bullocks. On the night of occurrence one of his bullocks was not at his 

cowshed. He searched the bullock, but he did not find out it. The defence 

has not taken any plea that there was no theft of bullock from the house of 

Jaganath Barman.  
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  Thus, the evidence of P.W-1 itself makes clear that there was theft of 

a bullock from the house of Jaganath Barman.  

11. Now let’s see where the said stolen bullock was recovered from. 

  P.W-2 Samsuddin Seikh has stated in his evidence that the police 

recovered a bullock and prepared a seizure list where he signed, Ext-2 is the 

said seizure list, Ext-2(1) is his signature.  

  In his cross P.W-2 has stated that he did not know whose bullock it 

was. 

 P.W-4 Kaboj Ali has stated in his evidence that he heard that there 

was theft of bullock from the house of Jaganath Barman. The police 

recovered the bullock and took his signature in the seizure list, Ext-2 is the 

said seizure list, Ext-2 (3) is his signature.  

  In his cross P.W-4 has stated that as the police asked him to sign, so, 

he signed in the seizure list.  

  P.W-5 Sahinur Seikh has stated in his evidence that on the day of 

occurrence, he got down from a bus at Bholargaon. He was arriving there 

from Guwahati. He went to a tea stall at Bholargaon near Nayahat. He saw 

another person to enter into the tea stall to have tea. The said person 

brought a bullock. After a moment, some V.D.P members arrived there and 

enquired the said person regarding the bullock. At that moment the actual 

owner of the bullock arrived there and claimed the bullock of his own. The 

VDP members informed the police and the person with the bullock was 

handed over to the police. 

  In his cross P.W-5 has stated that there were other persons at the 

tea stall namely Kitab Ali, Kusum Uddin and two other persons. He did not 

see Opial Rahman, Obej Ali and Samsuddin at the tea stall. He forgot 

whether the bullock had horns or not. He denied that he did not see the 

bullock. He saw the owner of the bullock who went there by bicycle. He 

denied to bring the allegation against the accused on presumption.     

12. Thus, the evidence of P.W-2, P.W-4 and P.W-5 shows that P.W-2 and 

P.W-4 are seizure witnesses. Both P.W-2 and P.W-4 signed the seizure list. 

The evidence of P.W-2 and P.W-4 is not clear from where the bullock was 

recovered. Even they did not see the bullock. But the evidence of P.W-5 is 

clear enough to establish that the bullock was recovered from the possession  
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of the accused. According to P.W-5, he entered into a tea stall at Bholargaon 

to have tea. In the said tea stall, the accused also went there. The accused 

brought a bullock. The people present there enquired the accused about the 

bullock. At that moment, the original owner of the bullock arrived there and 

he identified the bullock of his own. The VDP members arrived there. The 

accused was caught red handed. 

  So, the evidence of P.W-5 makes it clear that the stolen bullock was 

recovered from the possession of the accused at Bholargaon.   

13. Now let’s see whether the accused had stolen the bullock from the 

possession of Jaganath Barman.  

  The evidence of P.W-1 Jaganath Barman shows that one of his 

bullocks was stolen from the cowshed of his house. The evidence of P.W-5 

shows that the said bullock was found in the possession of the accused at 

Bholargaon. The defence has failed to detract the evidence of P.W-5. The 

defence gave suggestions to P.W-5 that he did not see the bullock. But the 

said suggestion was sternly denied by P.W-5. The defence has failed to 

establish how the bullock came into the possession of the accused. So, it is 

crystal clear that the accused had stolen the bullock from the cowshed of 

Jaganath Barman.   

14. P.W-6 Sailendra Kr. Baruah is the investigating officer. He did not 

investigate the case. One Jahanuddin Seikh investigated the case. P.W-6 

only submitted the charge sheet. There is no sufficient explanation in the 

case record why the investigating officer Jahanuddin Seikh was not 

examined. So, it is a lapse on part of the prosecution.  

15. Now let’s see the section 380 of I.P.C.  

  Section 380 I.P.C read as follows:- 

  “Whoever commits theft in any building, tent or vessel, which 

building, tent or vessel is used as a human dwelling, or used for the custody 

of property, shall be punished with imprisonment of either description for a 

term which may extend to seven years, and shall also be liable to fine.” 

16. In this case instant, the evidence of P.W-1 is clear that his bullock 

was stolen from the cowshed of his house. It is clear in the evidence of P.W-

5 that the accused had stolen the bullock. It is also clear that the accused 

moved the bullock with his dishonest intention in order to take the bullock. 
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The ingredients as required u/s 380 I.P.C are available in the evidence of 

prosecution witnesses. 

17. The trial court rightly decided the case. There are some discrepancies 

in the prosecution case such as the VDP members, the owner of the tea stall 

were not examined by the prosecution. Moreover, the investigating officer 

Jahanuddin was also not examined by the prosecution. This is lapse on the 

part of the prosecution. This discrepancies cannot affect the prosecution 

case.  

18. Taking above all into consideration, it leads to conclusion, there 

found nothing to interfere with the judgment and order passed by the trial 

court. The judgment and order passed in GR case no. 14/2009 by the 

learned trial court is upheld.  

  The appeal is found dearth of merit. Accordingly, the appeal is 

dismissed. 

  The appeal is disposed of. 

  The appellant shall surrender before the trial court on or before 21-

10-2019. 

   Let LCR be sent back with a copy of judgment of this court. 

  Given under my hand and seal by this court on this 24th day of 

September, 2019 at Bilasipara, Dist- Dhubri.     

 

 

 

 

 

       (Shri J. Borah) 

                       Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

 

 


